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PREFACE

This Law of Armed Conflict Deskbook is intended to replace, in a single bound volume, similar
individual outlines that had been distributed as part of the Judge Advocate Officer Graduate and
Basic Courses and departmental short courses. Together with the Operational Law Handbook
and Law of Armed Conflict Documentary Supplement, these three volumes represent the range
of international and operational law subjects taught to military judge advocates. These outlines,
while extensive, make no pretense of comprehensively covering this complex area of law. Our
audience is the beginning and intermediate level practitioner, and our hope is that this material
will provide a solid foundation upon which further study may be built.

The proponent of this publication is the International and Operational Law Department, The
Judge Advocate General’s Legal Center and School (TJAGLCS). Send comments and
suggestions to TJAGLCS, International and Operational Law Department, 600 Massie Road,
Charlottesville, VA 22903-1781. Our phone number is (434) 971-3370; our administrative
assistant will connect you with the author for the particular chapter.

This Deskbook is not a substitute for official publications. Similarly, it should not be considered
to espouse an “official” position of the U.S. Army, Department of Defense, or U.S. Government.
While every effort has been made to ensure that the material contained herein is current and
correct, it should be remembered that this is merely a collection of teaching outlines, collected,
bound, and distributed as a matter of instructional convenience, intended only to introduce
students to the law and point them to primary sources of that law. Accordingly, the only proper
citation to a substantive provision of this Deskbook should be for the limited proposition of how
the Army JAG School teaches its judge advocate students.

LCDR Rachel S. Mangas
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This Deskbook is intended as a teaching tool, not as a collection of law review articles. The
references which most chapters cite are common, so to avoid undue repetition, they are cited
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here in full. The Short Version citation will generally be used in the chapters. Those references
which are reprinted in the Law of War Documentary Supplement are noted.
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INTRODUCTION TO PUBLIC INTERNATIONAL LAW

I. OBJECTIVES
A. Understand the foundation of the international legal system.

B. Understand the primary sources of international law, how they are created and how
they relate to each other.

Il. INTRODUCTION

A. Military operations involve complex questions related to international law.
International law provides the framework for informed operational decisions,
establishes certain limitations on the scope and nature of command options, and
imposes affirmative obligations related to the conduct of U.S. forces. Commanders
rely on Judge Advocates to understand fundamental principles of international law,
translate those principles into an operational product, and articulate the essence of the
principles when required.

B. This body of law has a broader and independent significance in the context of U.S.
law and jurisprudence because international law—among the cornerstones of our own
Constitution'—*“is part of our law.”?

I1l. FUNDAMENTAL PRINCIPLES OF INTERNATIONAL LAW

A. Definition. International law is defined as “rules and principles of general application
dealing with the conduct of States and of international organizations and with their
relations inter se, as well as some of their relations with persons, whether natural or
juridical.”® Regulating those relations is generally viewed through two different
lenses: public and private. Public international law is that portion of international

1 See U.S. ConsT. art I, §8 (giving Congress the power to “define and punish . . . Offences against the Law of
Nations”); art. II, §2 (giving the President authority, with the advice and consent of the Senate, to appoint
ambassadors and make treaties); art. 111 (providing that the judicial power extends to all cases involving treaties,
ambassadors, and maritime cases); and art. VI (listing treaties as among three sources noted as the “supreme Law of
the Land”).

2 The Paquete Habana, 175 U.S. 677, 700 (1900).

3 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES, § 101 (1987) [hereinafter
RESTATEMENT].
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law that deals mainly with intergovernmental relations. Private international law is
primarily concerned with the “foreign transactions of individuals and corporations.”*

B. States. International law developed to regulate relations between States, and States
are the focus of the international legal system. International law establishes four
criteria that must be met for an entity to be regarded as a State under the law:

1.  Defined territory (which can be established even if one of the boundaries is in
dispute or some of the territory is claimed by another State);

2. Permanent population (the population must be significant and permanent even if
a substantial portion is nomadic);

3. Government (note that temporary occupation by enemy forces during war or
pursuant to an armistice does not serve to extinguish statehood even if the legal
control of the territory shifts temporarily); and,

4.  Capacity to conduct international relations.®

C. Consequences of statehood. Under international law, a State has:

1. Sovereignty over its territory and general authority over its nationals;

2.  Status as a legal person, with capacity to own, acquire, and transfer property, to
make contracts and enter into international agreements, to become a member of
international organizations, and to pursue, and be subject to, legal remedies; and

3. Capacity to join with other States to make international law, as customary law
or by international agreement.®

D. Inherent tension. Under international law, sovereignty is the ultimate benefit of
statehood. Inherent to sovereignty is the notion that a State should be free from
outside interference. International law, however, seeks to regulate State conduct.
States “trade” aspects of sovereignty in order to reap the benefits of the international
legal system. While this may seem natural in cases of warfare between states (or
international armed conflict), it becomes more contentious in cases of internal or non-
international armed conflict.

4 MARK W. JANIS & JOHN E. NOYES, INTERNATIONAL LAW: CASES AND COMMENTARY 2 (1997).
5 See RESTATEMENT, supra note 3 at § 201.
®1d. at § 206.
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IV. SOURCES OF INTERNATIONAL LAW

A. Atrticle 38 of the Charter of the International Court of Justice (ICJ)’ lists the following
sources of international law:

1. International agreements (i.e., treaties).

a.  Treaties are written international agreements concluded between two or
more States. They are also referred to as conventions, protocols,
covenants, and attached regulations. They only bind those States that are
parties.

b. Inthe U.S,, treaties include those international agreements concluded by
the Executive branch which receive the consent of at least two-thirds of
the Senate. Once ratified by the President, they become the “supreme law
of the land” pursuant to the Supremacy Clause of the U.S. Constitution
(Article VI, Clause 2).

c.  Reservations and Understandings. A reservation is essentially a unilateral
modification of the basic obligations established by a treaty. Under
international law, a reservation is permitted if it is compatible with the
object and purpose of the treaty. It is treated as a “counter-offer,” and is
only binding upon other States that agree to it, though agreement is
assumed. Unlike a reservation, an understanding does not modify basic
treaty obligations; rather, it guides future interpretation of those
obligations.®

d.  Treaties and domestic statutes. U.S. laws fall under the umbrella of the
Supremacy Clause. Accordingly, a “later in time” analysis determines the
supremacy of a treaty in conflict with a statute. Courts always attempt to
reconcile apparent inconsistent provisions before resorting to the later in
time rule. Because U.S. courts generally seek to avoid such conflicts by
interpreting statutes “in ways consistent with the United States’

" The I1CJ was created by operation of the UN Charter.

8 See Vienna Convention on the Law of Treaties, arts. 19-23, Jan. 27, 1980, 1155 U.N.T.S. 331 [hereinafter VCLT].
The United States is not a party to the VCLT, but regards most of its provisions as customary international law.
Note too that the Commentaries to the 1949 Geneva Conventions and the Additional Protocols of 1977 are useful
sources to determine the intent of the drafters.
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international obligations,”® any conflict must be explicit for a court to find
a statutory intent to contradict a treaty.*

2. International custom (i.e., customary international law).

a.  That law resulting from the general and consistent practice of States
followed from a sense of legal obligation (opinio juris).*

b.  Best understood as the “unwritten” rules that bind all members of the
community of States. Note, however, that customary international law can
emerge from rules established in treaties and, as a consequence, bind all
States that do not consistently object to the application of that rule. Also,
customary international law can be codified in subsequent treaties.

c. A practice does not require acceptance by 100% of States to amount to
customary international law. However, the argument that a norm exists is
enhanced proportionally in relation to the number of States that recognize
and adhere to the norm. There is also a correlation between the length of
time a practice is followed and the persuasiveness that the practice
amounts to customary international law. While this factor is not
dispositive, developing law is more suspect than established custom.*

d.  Persistent objector. It is possible for a State not to be bound by a rule of
customary international law if that State persistently and openly objects to
the rule as it develops, and continues to declare that it is not bound by the
rule. The U.S. may act in accordance with principles that other States
assert amount to customary international law, but expressly state it does
not consider itself legally obligated to do so. This is motivated by a
concern that our conduct not be considered evidence of a customary norm.

e. Jus Cogens. Some principles of international law are considered
peremptory norms and cannot be derogated, even by treaty. Examples

® See JANIS & NOYES, supra note 4, at 216.

10 Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (“an act of Congress ought never to
be construed to violate the law of nations if any other possible construction remains”).

11 See RESTATEMENT, supra note 3, § 102(2) cmt c. (1987) (from the Latin opinio juris sive necessitates, a practice
undertaken by a State out of a sense of legal obligation).

12 In 1996 the ICRC initiated a study of current state practice in order to identify customary international
humanitarian law. That study, which has been criticized by the United States on several grounds, has resulted in 161
“Rules” of customary international humanitarian law and a summary of the underlying practice for those rules. See
Customary International Law Database (last visited February 20, 2013) available at http://www.icrc.org/customary-
ihl/eng/docs/home.
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cited by the ICJ include prohibitions against inter-state aggression,
slavery, genocide, racial discrimination, and torture.*®

f.  Unlike international law established by treaty, customary international law
is not mentioned in the Constitution’s Supremacy Clause. It is, however,
considered part of U.S. law.™

g. Customary international law and treaty law are equal in stature, with the
later in time controlling.*

3. General principles of law recognized by civilized nations. These “general
principles,” as reflected primarily in the judicial opinions of domestic courts,
can serve as “gap fillers” in international law."® The prevailing view is “that
general principles of law are to be found in municipal law through the
comparative law process. Under this approach, if some proposition of law is to
be found in virtually every legal system, it will constitute a general principle of
law.”*" This provides flexibility to resolve issues that are not squarely resolved
by existing treaty or customary international law.

4.  Judicial Decisions and Writings.

a. Judicial decisions and the teaching of the most highly qualified publicists
can be subsidiary means for the determination of rules of law. These are
not really “sources” of law in that they are “not ways in which law is made
or accepted, but opinion-evidence as to whether some rule has in fact
become or been accepted as international law.”*

b.  Note too that judicial decisions, while persuasive, are not dispositive.
They only bind the parties before the tribunal. Also, there is some caution
in using stare decisis with international courts, since there is no
hierarchical structure for international courts.

13 Barcelona Traction, Light and Power Company, Limited, Judgment, 1970 1.C.J. 3, 1 34 (Feb. 5).
14 See The Paquete Habana, supra note 2.

15 See VCLT, supra note 8, art. 64 (the emergence of a new jus cogens peremptory norm which conflicts with
existing treaty obligations voids the conflicting treaty provisions).

16 John F. Murphy, THE EVOLVING DIMENSIONS OF INTERNATIONAL LAW: HARD CHOICES FOR THE WORLD
CoMMUNITY 25 (2010).

7.
18 See RESTATEMENT, supra note 3, at § 102, reporters’ notes.
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HISTORY OF THE LAW OF ARMED CONFLICT

I. OBJECTIVES

A.  Understand the two principal “prongs” of legal regulation of warfare, Jus ad Bellum
and Jus in Bello.

B. Understand the historical evolution of laws and events related to the conduct of war.

Il. INTRODUCTION

A. “Intimes of war, the law falls silent.” This may have been the case in ancient times,
but it is not so in modern times where the laws of war permeate armed conflict.

B. What is war? Although there is no universally accepted definition of war, one
proposed definition contains the following four elements: (a) a contention; (b)
between at least two nation-states; (c) wherein armed force is employed; (d) with an
intent to overwhelm.

C. War v. Armed Conflict. Historically, the applicability of the law of armed conflict
often depended upon a State subjectively classifying a conflict as a “war.”
Recognition of a state of war is no longer required to trigger the law of armed
conflict. After the 1949 Geneva Conventions, the law of armed conflict is now
triggered by the existence of “armed conflict” between States.

“The substitution of [armed conflict] for the word ‘war’ was deliberate. One
may argue almost endlessly about the legal definition of ‘war’. . .. The
expression ‘armed conflict’ makes such arguments less easy. Any difference
arising between two States and leading to the intervention of armed forces is an
armed conflict . . . [iJt makes no difference how long the conflict lasts, or how
much slaughter takes place.”?

! This Latin maxim (“Silent enim leges inter arma”) is generally attributable to Cicero, the famous Roman
philosopher and politician (106 — 43 BC). Justice Scalia wrote in his dissent in Hamdi v. Rumsfeld, 542 U.S. 507
(2004), “Many think it not only inevitable but entirely proper that liberty give way to security in times of national
crisis that, at the extremes of military exigency, inter arma silent leges. Whatever the general merits of the view that
war silences law or modulates its voice, that view has no place in the interpretation and application of a Constitution
designed precisely to confront war and, in a manner that accords with democratic principles, to accommodate it.”

2 COMMENTARY: | GENEVA CONVENTION FOR THE AMELIORATION OF THE CONDITION OF THE WOUNDED AND SICK
IN ARMED FORCES IN THE FIELD 32 (Jean S. Pictet ed., 1952).

7 History of LOAC



D. The Law of Armed Conflict. According to the upcoming FM 6-27, The law of armed
conflict is the “that part of international law that regulates the conduct of armed
hostilities. It is also called the law of armed conflict.” The draft DoD Law of War
Manual describes “law of war” as that part of international law that regulates the resor
to armed force; the conduct of hostilities and the protection of war victims in both
international and non-international armed conflict; belligerent occupation; and the
relationships between belligerent, neutral, and non-belligerent states.® It “requires
that belligerents refrain from employing any kind or degree of violence which is not
actually necessary for military purposes and that they conduct hostilities with regard
for the principles of humanity and chivalry.”® The law of armed conflict is also
referred to as the law of war (LOW) or international humanitarian law (IHL).®

E. The law of armed conflict developed into its present content over millennia. It is
deeply rooted in history, and an understanding of this history is necessary to
understand current law of armed conflict principles.

I1l. UNIFYING THEMES OF THE LAW OF ARMED CONFLICT

A. Law exists to either prevent conduct or control conduct. These characteristics
permeate the law of armed conflict, as exemplified by its two major prongs. Jus ad
Bellum serves to regulate the conduct of going to war, while Jus in Bello serves to
regulate conduct within war.

B. Validity. Although critics of the regulation of warfare cite examples of violations of
the law of armed conflict as proof of its ineffectiveness, a comprehensive view of
history provides the greatest evidence of the overall validity of this body of law.

1.  History shows that in most cases the law of armed conflict works. Despite the
fact that the rules are often violated or ignored, it is clear that mankind is better
off with than without them. Mankind has sought to limit the effect of conflict
on combatants and noncombatants and has come to regard war not as a state of

3 Note that these are draft definitions, and are subject to change. The old, and soon to be superseded FM 27-10,
para. 1, labeled the law of armed conflict as the “customary and treaty law applicable to the conduct of warfare on
land and to relationships between belligerents and neutral States. Note that the FM 27-10 definition listed above
cites to only “land warfare.” Of course, it is a well-settled proposition in international law that the LOAC applies to
all spheres of conflict, to include land, sea, air, space, and also cyberspace. See Harold Hongju Koh, Legal Advisor,
U.S. Dep’t of State, International Law in Cyberspace: Remarks as Prepared for Delivery by Harold Hongju Koh to
the USCYBERCOM Inter-Agency Legal Conference Ft. Meade, MD, Sept. 18, 2012, 54 HARV. INT'L L.J. ONLINE 1
(Dec. 2012)(footnoted version of original remarks, with citations to supporting sources).

41d. at para. 3.

® The moniker describing this body of law has changed over time. Before the 1949 Geneva Conventions, it was
known universally as the “Law of War.” The 1949 Geneva Conventions advanced a change to the term “Law of
Armed Conflict” to emphasize that the application of the law and prescriptions did not depend on either a formal
declaration of war or recognition by the parties of a state of war. Of late, many other nations, scholars, and
nongovernmental organizations outside the United States military refer to this body of law as “International
Humanitarian Law” (IHL).
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anarchy justifying infliction of unlimited suffering but as an unfortunate reality
which must be governed by some rule of law. This point is illustrated in Article
22 of the 1907 Hague Regulations: “the right of belligerents to adopt means of
injuring the enemy is not unlimited.”® This rule does not lose its binding force
in a case of necessity.

Regulating the conduct of warfare is ironically essential to the preservation of a
civilized world. General MacArthur exemplified this notion when he confirmed
the death sentence for Japanese General Yamashita, writing: “The soldier, be
he friend or foe, is charged with the protection of the weak and unarmed. It is
the very essence and reason of his being. When he violates this sacred trust, he
not only profanes his entire cult but threatens the fabric of international
society.”

The trend toward regulation grew over time in scope and recognition. When
considering whether these rules have validity, the student and the teacher (Judge
Advocates teaching soldiers) must consider the objectives of the law of armed
conflict.

The purposes of the law of armed conflict are to (1) integrate humanity into war,
and (2) serve as a tactical combat multiplier.

The validity of the law of armed conflict is best explained in terms of both
objectives. For instance, some cite the “Malmedy Massacre” as providing
American forces with the inspiration to break the German advance during
World War II’s Battle of the Bulge in late 1944.” Accordingly, observance of
the law of armed conflict denies the enemy a rallying cry against difficult odds.

Why respect the law of armed conflict?

May motivate the enemy to observe the same rules.

May motivate the enemy to surrender.

& Convention IV Respecting the Law and Customs of War on Land and its Annex: Regulations Concerning the Laws
and Customs of War on Land. The Hague, art. 22, Oct. 18, 1907. .

" The Malmedy massacre was an event during the Battle of the Bulge in December 1944 where a German SS
Commando unit under Jochaim Peiper, executed roughly 80 American POWS by firing squad, since they did not
want to be slowed down by caring for prisoners while advancing to the Meuse river, their objective.

9 History of LOAC



o

Guards against acts that violate basic tenets of civilization, protects against
unnecessary suffering, and safeguards certain fundamental human rights.

Provides advance notice of the accepted limits of warfare.
Reduces confusion and makes identification of violations more efficient.

Helps restore peace.

E. The law of armed conflict has two major prongs: Jus ad Bellum and Jus in Bello, and
one less developed prong, Jus post Bellum.

Jus ad Bellum is the law dealing with conflict management and how parties
(e.g., States) initiate armed conflict or are restrained from doing so (i.e., under
what circumstances the use of military power is legally and morally justified).

Jus in Bello is the law governing the actions of parties to an armed conflict
once it has started (i.e., what legal and moral restraints apply to the conduct of
waging war).

Both Jus ad Bellum and Jus in Bello have developed over time, drawing most of
their guiding principles from history. The concepts of Jus ad Bellum and Jus in
Bello developed both unevenly and concurrently. For example, during the
majority of the Just War period, most societies only dealt with rules concerning
the legitimacy of using force. Once the conditions were present that justified
war, there were often no limits on the methods used to wage war. Eventually,
both prongs developed concurrently.

Jus post Bellum is the third, largely historically neglected prong of the Just War
Tradition that focuses on the issues regulating the end of warfare and the return
from war to peace (i.e., what a just peace should look like).

IV. ORIGINS OF Jus AD BELLUM AND Jus IN BELLO

A. Jus ad Bellum. Law became a factor early in the historical development of warfare.
The earliest references to rules regarding war referred to the conditions that justified
resort to war both legally and morally.

1.

History of LOAC

The ancient Egyptians and Sumerians (25" century B.C.) generated rules
defining the circumstances under which war might be initiated.
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2. The ancient Hittites (16" century BC) required a formal exchange of letters and
demands before initiating war. In addition, no war could begin during the
planting season.

3. A Greek city-state was justified in resorting to the use of force if a number of
conditions existed. If those conditions existed, the conflict was blessed by the
gods and was just; otherwise, armed conflict was forbidden.

4.  The Romans formalized laws and procedures that made the use of force an act
of last resort. Rome dispatched envoys to the States against whom they had
grievances and attempted to resolve differences diplomatically. The Romans
also are credited with developing the requirement for declaring war. Cicero
wrote that war must be declared to be just.

B. Jusin Bello. This body of law deals with rules that control conduct during the
prosecution of a war to ensure that it is legal and moral.

1.  Ancient Babylon (7" century B.C.). The ancient Babylonians treated both
captured soldiers and civilians with respect in accordance with well-established
rules.

2. Ancient China (4" century B.C.). Sun Tzu’s The Art of War set out a number of
rules that controlled what soldiers were permitted to do during war, including
the treatment and care of captives and respect for women and children in
captured territory.

3. Ancient India (4" century B.C.). The Hindu civilization produced a body of
rules codified in the Book of Manu that regulated land warfare in great detail.

4.  Similarly, the Old Testament and Koran imposed some limits on how victors
could treat the vanquished.

V. THE HISTORICAL PERIODS
A. JUST WAR PERIOD (335B.C. - 1800 A.D.)

1. This period ranged from about 335 B.C.-1800 A.D. The law during this period
was concerned principally with Jus ad Bellum considerations and developed
initially as a means to refute Christian pacifists and provide for certain, defined
grounds under which a resort to warfare was both morally and religiously
permissible.
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Early Beginnings: Just War Closely Connected to Self-Defense. Aristotle (335

B.C.) wrote that war should be employed only to (1) prevent men from
becoming enslaved, (2) establish leadership which is in the interests of the led,
or (3) enable men to become masters of men who naturally deserved to be
enslaved. Cicero refined Aristotle’s model by stating that “the only excuse for
going to war is that we may live in peace unharmed....”

Era of Christian Influence: Divine Justification. Early church leaders forbade
Christians from employing force even in self-defense. This position became
less and less tenable with the expansion of the Christian world. Church scholars
later reconciled the dictates of Christianity with the need to defend the Holy
Roman Empire from the approaching vandals by adopting a Jus ad Bellum
position under which recourse to war was just in certain circumstances (5%
century A.D.).

Middle Ages. In his Summa Theologica, Saint Thomas Aquinas (12" century
A.D.) refined the Just War theory by establishing the three conditions under
which a Just War could be initiated: (a) with the authority of the sovereign; (b)
with a just cause (to avenge a wrong or fight in self-defense); and (c) so long as
the fray is entered into with pure intentions (for the advancement of good over
evil). The key element of such an intention was to achieve peace. This was the
requisite “pure motive.”

Juristic Model.

a.  Saint Thomas Aquinas’ work signaled a transition of Just War doctrine
from a concept designed to explain why Christians could bear arms
(apologetic) toward the beginning of a juristic model. The concept of Just
War initially sought to solve the moral dilemma posed by the tension
between the Gospel and the reality of war. With the increase in the
number of Christian nation-states, this concept fostered an increasing
concern with regulating war for more practical reasons.

b.  The concept of Just War was being passed from the hands of the
theologians to the lawyers. Several great European jurists emerged to
document customary laws related to warfare. Hugo Grotius (1583-1645)
produced the most systematic and comprehensive work, On the Law of
War and Peace (published in 1625). His work is regarded as the starting
point for the development of the modern law of armed conflict. While
many of the principles enunciated in his work were consistent with
previous church doctrine, Grotius boldly asserted a non-religious basis for
this law. According to Grotius, the law of war was based not on divine
law, but on recognition of the true natural state of relations among States.
This concept was reinforced through the Peace of Westphalia in 1648 - a

12



series of treaties resulting from the first modern diplomatic congress,
based on the concept of sovereign states.

Jus ad Bellum Principles. By the time the next period emerged, Just War
doctrine had generated a widely-recognized set of principles that represented the
early customary law of armed conflict. The most fundamental Just War Jus Ad
Bellum principles are:

a.  Proper Authority. A decision to wage war can be reached only by
legitimate authority (those who rule, i.e., the sovereign).

b.  Just Cause. A decision to resort to war must be based upon either a need
to right an actual wrong or to punish wrongs, be in self-defense, or be to
recover wrongfully seized property.

c. Right Intention. The State must intend to fight the war only for the sake of
the Just Cause. It cannot employ the cloak of a Just Cause to advance
other intentions.

d.  Probability of Success. Except in the case of self-defense, there must be a
reasonable prospect of victory.

e. Last Resort. A State may resort to war only if it has exhausted all
plausible, peaceful alternatives to resolving the conflict in question.

f.  Macro Proportionality. A State must, prior to initiating a war, weigh the
expected universal good to accrue from prosecuting the war against the
expected universal evils that will result. Only if the benefits seem
reasonably proportional to the costs may the war action proceed.

Jus in Bello Principles. Jus in Bello received less attention during the Just War
Period. Two principles, however, do exist according to the Just War tradition.

a.  Micro Proportionality. States are to weigh the expected universal
goods/benefits against the expected universal evils/costs, in terms of each
significant military tactic and maneuver employed within the war. Only if
the goods/benefits of the proposed action seem reasonably proportional to
the evils/costs, may a State’s armed forces employ it.

b.  Discrimination. One must make a distinction between combatants and
non-combatants. Non-combatants may not be directly targeted and must
have their rights respected.

13 History of LOAC



C. WAR AS FACT PERIOD (1800-1918)

History of LOAC

This period saw the rise of the State as the principal actor in foreign relations.
The concept of raison d’état developed as a justification for taking whatever
actions were necessary to preserve the State’s well-being. States transformed
war from a tool to achieve justice into a tool for the legitimate pursuit of
national policy objectives.

Just War Notion Pushed Aside. Positivism, reflecting the rights and privileges
of the modern State, replaced natural or moral law principles. This body of
thought held that law is based not on some philosophical speculation, but on
rules emerging from the practice of States and international conventions. Basic
Tenet of Positivism: since each State is sovereign, and therefore entitled to
wage war, there is no international legal mandate, based on morality or nature,
to regulate resort to war (realpolitik replaces justice as the reason to go to war).
War is, based upon whatever reason, a legal and recognized right of statehood.
In short, if use of military force would help a State achieve its policy objectives,
then force may be used.

Clausewitz. This period was dominated by the realpolitik of Clausewitz. He
characterized war as a continuation of a national policy that is directed at some
desired end. Thus, a State steps from diplomacy to war, not always based upon
a need to correct an injustice, but as a logical and required progression to
achieve some policy end.

Foundation for Upcoming “Treaty Period.” Based on the positivist view, the
best way to reduce the uncertainty associated with conflict was to codify rules
regulating this area. Intellectual focus began shifting towards minimizing resort
to war and/or mitigating the consequences of war. National leaders began to
join academics in the push to control the impact of war (e.g., Czar Nicholas and
Theodore Roosevelt pushed for the two Hague Conferences that produced the
Hague Conventions and Regulations).

During the War as Fact period, the focus began to change from Jus ad Bellum to
Jus in Bello. With war a recognized and legal reality in the relations between
States, a focus on mitigating the impact of war emerged.

Jean Henri Dunant’s A Memory of Solferino (1862). A graphic depiction of one
of the bloodiest battles of the Austro-Sardinian War, it served as the impetus for
the creation of the International Committee of the Red Cross and the negotiation
of the 1864 Geneva Convention.

Francis Lieber’s Instructions for the Government of Armies of the United States
in the Field (1863). First modern restatement of the law of armed conflict,
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issued in the form of General Order 100 to the Union Army during the
American Civil War.

8.  Major General William Tecumseh Sherman’s Total War. Early in his career,
Sherman was concerned with the morality of war and keeping warfare away
from noncombatants. His 1864 “March to the Sea” during the American Civil
War and observation that “War is Hell” demonstrated a change in thinking in
Jus ad Bellum conduct, once he began to view the population of the South as the
enemy. For him, the desire to bring the war to a quick end justified increasing
the short-term suffering by the people in the South. Sherman noted, “the more
awful you can make war the sooner it will be over.”

9.  Near the end of this period, the major states held the Hague Conferences (1899-
1907) that produced the Hague Conventions. While some Hague law focuses
on war avoidance, the majority of the law dealt with limitation of suffering
during war.

D. JUS CONTRA BELLUM PERIOD (1918-1949)

1. World War | represented a significant challenge to the validity of the “war as
fact” theory. Despite the moral outrage directed toward the aggressors of World
War 1, legal scholars unanimously rejected any assertion that initiation of the
war constituted a breach of international law. Nevertheless, world leaders
struggled to give meaning to a war of unprecedented carnage and destruction.
The “war to end all wars” sentiment manifested itself in a Jus ad Bellum shift in
intellectual direction, leading to the conclusion that the law should be used to
prevent the aggressive use of force.

a.  League of Nations. First time in history that States agreed upon an
obligation under the law not to resort to war to resolve disputes or to
secure national policy goals. The Covenant of the League of Nations was
designed to impose upon States certain procedural mechanisms prior to
initiating war. President Wilson, the primary architect, believed during
these periods of delay, peaceful means of conflict management could be
brought to bear. The League, operating without the United States or the
Soviet Union, ultimately proved to be ineffective at preventing war.

b.  Kellogg-Briand Pact (1928). Officially referred to as the General Treaty
for the Renunciation of War, it banned aggressive war. This is the event
generally thought of as the “quantum leap”: for the first time in history,
aggressive war is clearly and categorically banned. In contradistinction to
the post-World War | period, this treaty established an international legal
basis for the post-World War |1 prosecution of those responsible for
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2.

waging aggressive war. The Kellogg-Briand Pact remains in force today.
Virtually all commentators agree that the provisions of the treaty banning

aggressive war have ripened into customary international law.

Use of force in self-defense remained unregulated. No law has ever purported

to deny a sovereign the right to defend itself.

E. POST-WORLD WAR Il PERIOD (1949-)

History of LOAC

The procedural requirements of the Hague Conventions did not prevent World

War 1, just as the procedural requirements of the League of Nations and the

Kellogg-Briand Pact did not prevent World War 11. World powers recognized

the need for a world body with greater power to prevent war and for

international law that provided more specific protections for the victims of war.

Post-World War 11 War Crimes Trials (Nuremberg, Tokyo, and Manila

Tribunals). The trials of those who violated international law during World War
Il demonstrated that another quantum leap had occurred since World War .

Reinforced tenets of Jus ad Bellum and Jus in Bello ushered in the era of
“universality,” establishing the principle that all States are bound by the
law of armed conflict, based on the theory that law of armed conflict
conventions largely reflect customary international law.

International law focused on an ex post facto problem during prosecution
of war crimes. The universal nature of law of armed conflict prohibitions,
and the recognition that they were at the core of international legal values,
resulted in the legitimate application of those laws to those tried for
violations.

United Nations Charter. Continues the shift to outright ban on war. Required

Members, through Article 2(4), to refrain “from the threat or use of force”
against other States.

Early Charter Period. Immediately after the negotiation of the Charter in
1945, many States and commentators assumed that the absolute language
in the Charter’s provisions permitted the use of force only if a State had
already suffered an armed attack.

Contemporary Period. Most States now agree that a State’s ability to
defend itself is much more expansive than the provisions of the Charter
seem to permit based upon a literal reading. This view is based on the
conclusion that the inherent right of self-defense under customary
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international law was supplemented, not displaced, by the Charter. This
remains a controversial issue.

4.  Geneva Conventions (1949). The four Conventions improved upon the earlier

conventions of 1864, 1906, and 1929° as the product of a comprehensive effort
to protect the victims of war.

a.

“War” vs. “Armed Conflict.” Article 2 common to all four Geneva
Conventions ended this debate. Article 2 asserts that the law of armed
conflict applies in any instance of international armed conflict.

Birth of a New Convention on Civilians (GC IV). A post-war recognition
of the need to specifically address this class of individuals.

The four Conventions are considered customary international law. This
means that, even if a particular State has not ratified the treaties, each
State is still bound by the principles within each of the four treaties
because they are merely a reflection of customary law that binds all States.
As a practical matter, the customary international law status matters little
because every State currently is a party to the Conventions.

The Conventions are directed at State conduct, not the conduct of
international forces. In practice, national forces operating under U.N.
control comply with the Conventions as a national obligation.

Clear shift toward a true humanitarian motivation: “the Conventions are
coming to be regarded less and less as contracts on a basis of reciprocity
concluded in the national interest of each of the parties, and more and
more as solemn affirmations of principles respected for their own sake,
and a series of unconditional engagement on the part of each of the
Contracting Parties vis-a-vis the others.”

5.  The 1977 Additional Protocols. These two treaties were negotiated to

supplement the 1949 Geneva Conventions. Protocol | supplements rules

8 The Geneva Convention of 1864 had 10 articles, and provided implicit protections for wounded and sick soldiers
in the field who were out of combat, and the prohibition against attacking neutral personnel—medical and
chaplains—who were assisting them. The 1906 Geneva Convention had 33 articles and gave explicit protections to
the wounded and sick in the field and added what became GC Il by addressing the care and protection of wounded
and sick at sea. The 1929 Convention added the Prisoner of War protections that were updated in GC 111 of 1949.
The 1949 Convention also added GC IV concerning the protection of civilians in time of war or occupation.

° GC | COMMENTARY, supra note 2, at 28.

17 History of LOAC



governing international armed conflicts, and Protocol 11 extends the protections
of the Conventions as they relate to internal armed conflicts.

E. THE NEXT PERIOD?

1.  The 1949 Geneva Conventions, drafted in the aftermath of World War 11, were
primarily designed to deal with state vs. state, or international armed conflicts.
Given that the majority of recent conflicts have not been state vs. state, but
instead have been non-international armed conflicts, one could argue that we are
entering a new historical period.

2. Many would argue there is a current lack of clarity in international law on issues
such as detention, civilians taking a direct part in hostilities (DPH) cyber
operations, automated weapon systems, and targeting in non-international
armed conflicts. This is leading many to question whether the existing law of
armed conflict is adequate, and whether (and how) these gaps need to be filled.

V1. CONCLUSION

“Wars happen. It is not necessary that war will continue to be viewed as an instrument of
national policy, but it is likely to be the case for a very long time. Those who believe in the
progress and perfectibility of human nature may continue to hope that at some future point
reason will prevail and all international disputes will be resolved by nonviolent means . . . .
Unless and until that occurs, our best thinkers must continue to pursue the moral issues related to
war. Those who romanticize war do not do mankind a service; those who ignore it abdicate
responsibility for the future of mankind, a responsibility we all share even if we do not choose to
do s0.”™°

10 Malham M. Wakin, Introduction to War and Morality, in WAR, MORALITY, AND THE MILITARY PROFESSION 224
(Malham M. Wakin ed., 2nd rev. ed. 1986).
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FRAMEWORK OF THE LAW OF ARMED CONFLICT

l. OBJECTIVES
A. Become familiar with the language and primary sources of the law of armed conflict.

B. Understand how the law of armed conflict is triggered, and distinctions between
Common Article 2 and Common Atrticle 3.

C. Become familiar with the 1977 Additional Protocols to the 1949 Geneva
Conventions.

I1. HAGUE TRADITION, GENEVA TRADITION, AND THE “INTERSECTION”

A. Primary Sources of the law of armed conflict. While there are numerous law of
armed conflict treaties in force today, most fall within two broad categories,
commonly referred to as the “Hague Law” or “Hague Tradition” of regulating means
and methods of warfare, and the “Geneva Law” or “Geneva Tradition” of respecting
and protecting victims of warfare.

1.  The “Hague Tradition.” This prong of the law of armed conflict focuses on
regulating the means and methods of warfare (e.g., tactics, weapons, and
targeting decisions).

a.  This method is exemplified by The Hague law, consisting of the various
Hague Conventions of 1899, as revised in 1907, plus the 1954 Hague
Cultural Property Convention? and the 1980 Certain Conventional
Weapons Convention.®

b.  The rules relating to the means and methods of warfare are primarily
derived from Articles 22 through 41 of the Regulations Respecting the
Laws and Customs of War on Land annexed to Hague Convention IV.
Article 22 states that the means of injuring the enemy are not unlimited.

1 Convention IV Respecting the Law and Customs of War on Land and its Annex: Regulations Concerning the Law
and Customs of War on Land. The Hague, October 18, 1907.

2 Convention for the Protection of Cultural Property in the Event of Armed Conflict. The Hague, May 14, 1954.

3 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed
to be Excessively Injurious or to Have Indiscriminate Effects. Geneva, October 10, 1980.
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c.  Treaties. The following treaties, limiting specific aspects of warfare, are
also sources of targeting guidance. These treaties are discussed more fully
in the Means and Methods of Warfare section on weapons.

I.  Gas. The 1925 Geneva Protocol prohibits use in war of
asphyxiating, poisonous, or other gases.* A number of States,
including the U.S., reserved the right to respond with chemical
weapons to a chemical attack. The 1993 Chemical Weapons
Convention, however, prohibits production, stockpiling, and use of
chemical weapons, even in retaliation. The U.S. ratified the CWC in
April 1997.

ii.  Cultural Property. The 1954 Hague Cultural Property Convention
seeks to protect cultural property.®

iii.  Biological Weapons. The 1925 Geneva Protocol prohibits biological
weapons. The 1972 Biological Weapons Convention prohibits their
use in retaliation, as well as production, manufacture, and
stockpiling.®

iv. Conventional Weapons. The 1980 Certain Conventional Weapons
Convention (often referred to as the CCW) restricts or prohibits the
use of certain weapons deemed to cause unnecessary suffering or to
be indiscriminate: Protocol | - non-detectable fragments; Protocol 11
- mines, booby traps, and other devices; Protocol I11 - incendiaries;
Protocol IV- laser weapons; and Protocol V - explosive remnants of
war. The U.S. has ratified the Convention with certain reservations,
declarations, and understandings.’

2.  The “Geneva Tradition.” This prong of the law of armed conflict is focused on
establishing non-derogable protections for the “victims of war.” In contrast to
the Hague model of regulating specific weapons and their application, the
Geneva Tradition confers the protections of the law of armed conflict primarily
by assigning certain persons and places a legal status.

a.  This method is exemplified by the four Geneva Conventions of 1949.
While there were earlier Geneva Conventions (1864, 1906, and 1929), the

4 Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods
or Warfare. Geneva, June 17, 1925.

5 Hague Cultural Property Convention, supra note 2.

& Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and
Toxin Weapons and on their Destruction. London, Moscow, and Washington. April 10, 1972

7 CCW, supra note 3.

LOAC Framework 20



current four treaties of 1949 are each devoted to protecting a specific
category of war victims:

i.  GCI: Wounded and Sick in the Field.®

ii.  GC Il: Wounded, Sick, and Shipwrecked at Sea.’
iii.  GC Ill: Prisoners of War.*

iv. GCIV: Civilians.*

b.  The Geneva Conventions entered into force on October 21, 1950. The
U.S. ratified the conventions on February 8, 1955. Currently, all existing
States, with South Sudan’s ratification actions on January 25, 2013, are
parties to the 1949 Geneva Conventions.*

3. The “Intersection.” In 1977, two treaties were drafted to supplement the 1949
Geneva Conventions: Additional Protocols I and 11 (AP I and AP II).

a.  The Protocols were motivated by the International Committee of the Red
Cross’s belief that the 1949 Geneva Conventions and the Hague
Regulations insufficiently covered certain areas of warfare in the conflicts
following World War I, specifically aerial bombardments, protection of
civilians, and wars of national liberation.

b.  Status. At the time of this writing, 173 States were parties to AP | and
167 States were parties to AP Il. Unlike the Hague and Geneva
Conventions, the U.S. has never ratified either of these Protocols.
Significant portions, however, reflect customary international law. While
there is no current authoritative list of the AP | articles the U.S. currently
views as either customary international law, or specifically objects to,
many consider remarks made in 1987 by Michael J. Matheson, then

8 Convention I for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field.
Geneva, August 12, 1949.

® Convention Il for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked members of Armed
Forces at Sea. Geneva, August 12, 1949.

10 Convention I11 relative to the Treatment of Prisoners of War. Geneva, August 12, 1949,
11 Convention IV relative to the Treatment of Civilian Persons in Time of War. Geneva, August 12, 1949.

12 See http://www.icrc.org/eng/resources/documents/misc/party_main_treaties.htm for a listing of States party to the
main treaties (last visited April 30, 2014).
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Deputy Legal Advisor at the Department of State, as the most
comprehensive expression of the U.S. position.”* The U.S. has recently
stated it considers almost all of AP 11 to reflect customary international
law. In March 2011, President Obama announced his continued support
of AP II and urged the Senate to act “as soon as practicable” on AP II. At
that same time, President Obama announced that the United States would
comply with a certain provision of AP | [Article 75 which provides
fundamental guarantees for persons in the hands of opposing forces in an
international armed conflict] “out of a sense of legal obligation.”*

c.  Although the U.S. has never ratified either AP | or AP 1, their relevance
continues to grow. These treaties bind virtually all our coalition partners.

B. Other sources for analyzing the law of armed conflict.

1.  Treaty Commentaries. These are written works (also referred to as travaux
preparatoires) by official recorders of the drafting conventions for the major
law of armed conflict treaties (Jean Pictet for the 1949 Geneva Conventions
and Yves Sandoz for the Additional Protocols). The commentaries provide
critical explanations to many treaty provisions, and are therefore similar to
legislative history in the domestic context. While a reading of the travaux is
not always necessary where the plain meaning of the terms is evident from the
text, they remain useful. Given the prevalence of terms of art in the law of
armed conflict, a reading of the commentaries often illuminates the text of the
treaty in question. Where the meaning of a provision contained in the treaty is
unclear, the travaux can be decisive in resolving conflicts regarding the
understanding of the parties at the time States party became signatories.

2. Military Publications. Military manuals are not sources of law in the context
of creating law. Rather, such manuals are useful references in developing an
understanding of the application of law of armed conflict concepts within the
military generally and specific services in particular. However, recent studies
have examined military manuals for evidence of opinio juris in seeking to
resolve questions of whether State practice has ripened into binding customary

13 See Michael J. Matheson, The United States Position on the Relation of Customary International Law to the 1977
Protocols Additional to the 1949 Geneva Conventions, 2 AM. U. J. INT’L L. & PoL’y 419, 420 (1987). This article is
summarized in the Law of Armed Conflict Documentary Supplement. See also Memorandum for Mr. John H.
McNeil, 1977 Protocols Additional to the Geneva Conventions: Customary International Law Implications, 9 May
1986, contained in the Law of Armed Conflict Documentary Supplement (summarizing DoD’s views on the
customary international law status of AP I articles). Taken together, these two documents establish that as of 1987
the U.S. considered at least two-thirds of AP I’s provisions as CIL.

14 Fact Sheet: New Actions on Guantanamo and Detainee Policy, THE WHITE HOUSE, http://www.
whitehouse.gov/the-press-office/2011/03/07/fact-sheet-new-actions-guant-namo-and-detainee-policy (last visited
April 30, 2014) [hereinafter Fact Sheet].
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international law.*> Because some of these publications are no longer
available in printed form they have been compiled, along with many other key
source documents, in the Law of Armed Conflict Documentary Supplement.

a. FM 27-10, The Law of Land Warfare. Organized functionally by
category, and incorporates rules from multiple sources including
customary and treaty law. Note that FM 27-10 is dated July 1956, with
Change 1 dated 15 July 1976.

b. DA Pam 27-1, Treaties Governing Land Warfare. A verbatim reprint of
the Hague and Geneva Conventions.

c. DA Pam 27-1-1, Protocols to the Geneva Conventions of 12 August 1949.
A verbatim reprint of the 1977 Additional Protocols to the Geneva
Conventions.

d. NWP 1-14M/MCWP 5-12.1, The Commander’s Handbook on the Law of
Naval Operations. Chapters 5, 6, and 8-12 address specific aspects of the
law of armed conflict. Other chapters of the publication are more broadly
applicable to maritime operations and international law generally.

I1l. How THE LAW OF ARMED CONFLICT IS TRIGGERED

A. The Barrier of Sovereignty. Among the most fundamental aspects of State
sovereignty is freedom from external threats.

1. That freedom is prominently displayed in the United Nations, the first purpose of
which is maintenance of international peace and security.’® The UN Charter
recognizes the sovereign equality of all member States,” who in turn must
resolve disputes in peaceful means and refrain from “the threat or use of force
against the territorial integrity or political independence of any state.”®

2. Normally, the concept of sovereignty protects a State from outside interference
in its internal affairs. This is exemplified by the predominant role of domestic
law in internal affairs. The law of armed conflict is a body of international law

15 See generally JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY INTERNATIONAL
HUMANITARIAN LAW (2005).

16 U.N. Charter art. 1, para. 1.
171d. at art. 2, para. 1.
18 1d. at art. 2, para. 4.
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intended to regulate the conduct of State actors (typically combatants) during
periods of conflict. Whenever international law operates to regulate the conduct
of a State, it must pierce the shield of sovereignty. The law of armed conflict is
therefore applicable only after the requirements for piercing the shield of
sovereignty have been satisfied.

3. Once triggered, the law of armed conflict intrudes upon the sovereignty of the
regulated State by limiting the means and methods of its application of violence
in combat and by imposing obligations to respect and protect certain persons
and places.

4.  The extent of this intrusion depends on the nature of the conflict but may
include restrictions on targeting, requirements for the treatment of POWs or
detainees, and the imposition of criminal liability for failure to abide by the law.

B. The Triggering Mechanism. The law of armed conflict includes standards for when it
becomes applicable. This standard is reflected in the four Geneva Conventions.

1.  Common Article® 2 — International Armed Conflict (IAC): “[T]he present
Convention shall apply to all cases of declared war or of any other armed
conflict which may arise between two or more of the High Contracting Parties,
even if the state of war is not recognized by one of them.”® Insofar as this is an
article common to all four Conventions, its triggering indicates that all four
Conventions are thereby applicable.

a.  This is a true de facto standard. The subjective intent of the belligerents is
irrelevant. The drafters deliberately avoided the legalistic term “war” in
favor of the broader principle of armed conflict. According to the GC
Commentary, this article was intended to be broadly defined in order to
extend the reach of the Conventions to as many conflicts as possible.

b.  The Commentary states “[a]ny difference arising between two Sta